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Attention: Mr Mike Richardson 

Dear Sir 

Civic Childcare Centre - Em~loyment Court 

1. You have asked for a short report for distribution to Councillors in confidence. As I 
understand it, it is intended that this report be circulated together with the decision of the 
Employment Court dated 16 March 1995. 

2. The decision is described as an interim judgment. This terminology is very curious. It is not 
an interim judgment strictly speaking because it finally determines the remedies that were 
sought by the Applicants. In that sense, it is a substantive judgment. Pursuant to Section 
135 of the Employment Contracts Act the Council has a right of appeal on a point of law. 
Such appeal is made by giving notice of appeal within 28 days after the date of issue of the 
decision and in this case, that must be from 16 March 1995. 

Nevertheless, the Judge has taken the unusual step of giving what he calls "skeletal reasons" 
for his decision and has said that he will issue a much fbller judgment in due course. While it 
is known for Judges to issue judgment and then deliver their reasons for judgment later, it is 
extremely unusual for a Judge to give judgment together with interim reasons, and then 
provide a more detailed account of those reasons at a later date. In fact, there have to be real 
doubts that the Court has jurisdiction to do this but I have not had an opportunity of giving it 
any consideration. For all that, and if the matter is appealed, I imagine that the Court of 
Appeal would find that this was a curious method of delivering judgment. 

4. At the very least, this method of delivering judgment means that the Council is forced to 
decide on the issue of appealing (or not) in something of a vacuum. Normally, of course, the 
28 day period would run from the date of delivery of judgment together with the reasons for 
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that judgment and the party concerned can carefblly look at that judgment make an 
informed decision. Here, we may not have that luxury and it may be necessary to file a 
Notice of Motion on Appeal simply to preserve the position while we wait for the reasons to 
be given. Obviously, and if the Council does decide to appeal, this will have to be kept under 
review over the next few weeks. 

5 .  Because the judgment is expressed to be interim it is difficult to provide you with any 
definitive advice in relation to its contents. While my following remarks must be provisional, 
I comment as follows: 

(a) The interim judgment effectively makes no reference to the suspension of the licence 
by the Ministry of Education. As a result of that suspension the creche was going to 
close in any event and there is no way, in all the circumstances, that it was likely ever 
to reopen again. 

(b) The Court of Appeal has stated that in redundancy situations the Employment Court's 
only role is to examine whether or not redundancy is genuine. For reasons that are 
not particularly clear, the Court has concluded that this was not a redundancy but in 
doing so it appears to have breached the test set out in the Court of Appeal decision 
in m. However, until we receive the final reasons for judgment I cannot be certain 
that this is the approach taken by the Judge. 

(c) For all that, the Judge seems to have assumed that the suspension of the licence 
amounted to the making of "allegations" and that the Council dismissed the 
employees on the basis of those allegations. That is completely contrary to the 
evidence but at this stage the Judge has not dealt with it in his interim decision. 

(d) The amount of compensation awarded to the First and Second Applicants is 
extraordinary and well in excess of any previous authority. In the Devlin case the 
Court of Appeal reduced the amount of compensation that the Employment Court had 
awarded in that case. There, the Employment Court had awarded a much lesser 
amount than has occurred here and the Court of Appeal said that in so doing it had 
erred in law. Once again, we do not have a full set of reasons but it would appear that 
such an argument is open here. 

(e) The Court has dismissed our argument about the indemnity provision, describing it as 
"ingenious". What the interim judgment does not mention was that this argument was 
based on an English House of Lords decision which has been adopted in New Zealand 
by the High Court. On that basis, it is difficult to see how it can be characterised as 
"ingenious". 

6. The result is extremely disappointing and is, I believe, quite against the weight of the 
evidence. That, of itself, can amount to an error of law in some circumstances. For all that, 
the Judge will be aware that he is susceptible to challenge on matters of law only and he will 
be endeavouring to make findings of fact that will bind the Council on appeal. For that 
reason, if no other, and if the Council does decide to appeal, it is important that there are no 
public comments upon the interim judgment that may allow the Judge to "patch up" any gaps 
that he has left. 

7. As a matter of law, I believe that the interim judgment reveals sufficient flaws in its reasoning 
as to amount to errors of law. Consequently, and as things stand at the moment, I believe 
that the Council has proper grounds upon which to appeal should it decide to do so. I 
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recommend that if it decides to appeal then we hold off filing - - 
within the 28 day period so that we can give consideration to the more detailed reasons that I 
hope will be forthcoming within that time frame. 

Yours faithfblly 
BUDDLE FINDLAY 
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INTERIM JUDGMENT OF THE CHIEF JUDGE 
- 

At the conclusion of the eighth day of the hearing of the case. I adjourned it 
for a further elght days until t d a y  saying that I would deliver judgment orally in Court 

un!ess I had sooner issued i t  in writing. I sounded a caveat, mentioning that this 

forecast was subject ro my srnlng commitments in Wellington In the lntervenlng wee6 
remaining as light as I thar, understood them to be. As it has turned out, I have been 

cal!ed upon to sit on other cases a!rnost every day since By the end of the €?l$[ 

 day^ of the hearing I had formed a very cloar view of the merits of this case. From 

my further consideration of it since, I have came across nothing that has caused me 
to wever from thet view. I do not think it right to postpone announcing the 

conclusions I have reached just because I am not yet able to state full reasons fcr 
those cosclusions. The events with which this case is concerned are already more 

t h a ~  two and a half years o!d. No-cne is to blame for the time that has necessrily 

elapsed before the case col;ld be made ready for trial. That is ail the  more reason 

why its decision should not be zvoidably delayed I have therefore decided upon a 

compromise betweeri the two alternative possible courses of action thzt 1 mentioned 
a week ago. In this interim judgment I propose to declare the result, giving cnly 

sk~letal reasons, 2nd In due course will issue a much fuller judgmen: stzting 
comprahensively my reasons for aacn ccnclusicn reached, including an accoun! of 

the evidence given and the arguments advanced. The exercise of preparing such a 
~udgment is already wel! advanced. 

Tne case before the Court consists of the personal grievances of 13 

applicants who, at the bqirining of the last quarter of 1992, were employed by the 
Christchurch City Council in the council's child care centre known as the Civ~c 

Creche. Eleven were child care workers and two were cleaners. Their grievances 
arose at half past five on the evening of 3 September 1992 when Mr J H Smith, the 

City Manager of the Christchurch City Council. addressed a hastily summoned 

meeting of the staff of the creche. Also in attendance was Mr P D Lawson, the 



Secretary of the Southern Local Government Officers Union, the representative at 

tne tims of the chlla care workers. 

Mr Gray told those assembled that the Ministry of Education had withdrawn 

the councirs licence to operate the creche because the creche no longer complied 

with the Eariy Childhood ReqAatrons. As will appear, thls statement does not tell 

the whale truth. Mr Gray went on to explain that the creche would not re-open, that 

all the staff were dismissed for redundancy with four weeks' pay in lieu of notice but 
othewlse wlth lrnrnediare effect, that there could be no question of redeployment 

elsewhere in the counal's arcanisation, and that such of them as were full time 

empioyees would be entrtled to redundancy cornpensatton In accordance with the 

formula In the C O ~ ~ G C ~ I * J ~  employment contract. Mr Gray handed out a written notice 

containing the same inforrnatlon to most of those present (he d ~ d  not have enougn 
copies to go around), and then left. While he was still addressing the staff, or soon 

afterwards, a locksrn~th began to change the locks on the doors. He told the staif 
they couid return the next day to collect their belong~ngs When they did so, pol~ce 

who were conducbng a search of the creche sent thorn away. 

The truth of the matter was as follows. Between 1986 and 1991 the clvrc 
creche employed on its aatf a number of women. but also a man called P H M Ellls. 

A cornpla~nt about h,s behaviour towards a child was made by a parent in late 1991 

It was made In the first ~nstsnce ~nformally to the supervisor of the creche, rhe 
applicaqt Davrdson, who ~mmedialely sought advice f r m  appropriate council officers 

2s tc ~ G W  to handle tne s~tuation and, as a result, !hey had a meeting wttt., the 
complainant parer;=, at the conclus~on of which it W 3 8  left to the parents to make a 

formzl complalnt ~n wr~ting to the councll so that i t  could act upon it, and alsc to 
complain to the  polrce r f  they  saw fit The parenis drd complain rn wrrt~ng and shortly 

afterwards a structured mesting was conducted by the council, result~ng in the 
employee oeing saspended The police announcea after some weeks that they had 

no evidence of ar,y offence ccrnrnltted by P H M EILs. afid volunteered the opinion 
thar he was plainly unsu l t a  to reluinlng to work with children, some of whom, the 
police sad, appeared to be scared of him. However, the letter of complaint to the 

council from the parents was dealt wlth as a formal complalnt pursuant to the 
appropr~aio provisions of the collective employment contract. This was confirmed by 

Mr Gray and alsc by Mr Lawson when he gave evidence. He argaed that thls 
showed that the councrl knew what ~t was obliged to do whsn ~t recerved a compk~nt. 

Earlf in 1992, Mr Gray terrnioated the empioyment of P H M Eilis. I am not 
concerned with whether that was a jcrstified action at the time, but note only that it 

took place It is, of course, quite passible for a dismissal for serious m~scondmt to 
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be justifiable even if the employee's action does not lead to a criminal prosecution, 

or does so but ends in an unsuccessful one: AirIine Stewards & Hostesses of NZ 
lUOW v Air NZ Ltd [l8861 ACJ 462. It has been held that it is .not necesssrily 

wrungn to dismiss an employee before guilt is established in a competent Court: NZ 
Bank Officers lUOW v ANZ Banking Group Ltd [l  9811 ACJ 225. 

Police inquiries, including evidential). interviews of children, continued 

throughout 1992. As a result, P H M Ellis was first arrested on 30 March 1992 on a 

varlety of chzrges that he bad comrnitted sexual offences agalnst children wno hacl 

been at the crsche in 1991 and earlier years. Additional charges were laid 
throughout the 1992 calendar year but, as the applicants stress, none of these 

related to a child currently at the creche As is now a maiier of public record Eliis 

was, upon the hearing of depositions against hiin, committed for trial to the High 
Court where, in 1993, a jury convicted him on a substantiel number of counts of 

sexually abusing ch~ldren at the creche before 1992. He was sent to prison for 10 
years. 

The suspension of P H M Ellis from enployment czused a sensation; and this, 

togeth~r with the informa~on given to parents by the palice and the Department of 

Social Welfare scon anerwards, no doubt shook the confidence cl a slgnlflmnt 
number 3f the parent body in the ability of the civic creche to continue to care for 
the~r children. His later arrest probably Gdded to this negative imzge! but at the 

same time must have been reassuring to those parents who assumed that there was 

only oce c~ lpr i t  and that he had been safely removed from the scene. In any event, 
in the months f~l lowing the arrest, confidence in the civic creche was restored and 

new parents were a~a in  attracted to use its services, nctwithstanding the very high 
profile in the news media given to the reportage of recent events. 

It Is agalnst a backgrcund of things settling down to a degree of normality that 

on 1 September Mr Gray was asked to receive at short notice a de~utatian from the 

M~nistry of Educa!ion, the Depacment of Social Welfare, and the police. This 
meeting tmk  place early on 2 September. 

A police inspector revealed t~ Mr Gray that there were ongcing police 

investigations concerning the creche. He did nol, arld when pressed would not, say 
what these investigations were about. Howevar, from the nature of the meeting and 

the persons present Mr Gray assume6 that the investigations involved chi!d abuse 
by staff other than P H M Ellis, and currently in progress. The inspector said that 
bemuse there were orlgoing poiice investigations, the discussion that was to occur 



at t h e  mseting was to be kept in the strictness confidence, and even the Mayor could 
not be informed. Before going on, the police requlreU Mr Gray to agree to thelr 
requirement that the information remained confidential. They also demanded similar 
undertakings from the other council officers present Mr Gray agreed, and the others 
naturally followed suit The police then went on to tell him that, as a result of the 

ongoing investi~atioris, they were satisfied that the children at the creche were 
considered to be in serious danger and as a result at1 those present at the meeting 

wanted the creche ctosed that very day, n3t later than I p m .  However, the police 

said that for reasons of their own they could not share any details of the 
investigation with Mr Gray or the council. 

The next step taken by those present was to remind Mr Gray that the centre 

was able to operate only by virtue of a licence Issued by the Mlnlsuy of Education. 
At this point the Ministry of Education rapresentarives disclosed that they knew 

something more of the nature of the investigation but were not able or prepared to 

tell Mr Gray what they knew. However, it was obvious to Mr Grsy that their concam 

was vhth staff members in addition to P H M Ellis for, in no other way, cculd children 
have been in immediate serious danger. He did not know which staff member or 
members were under suspicion, nor how rnany. Very properly, he explained to the 
pollce and the Minis;ry that It was dlfflcult for him to act if h e  was not to be told 
anything of the detaiis. Nevertheless, they refused to disclose anything. 

Then the police said that their preferred course of action was for the Ministry 

of Education to withdraw the creche licence, and to do so that day. The police also 
said that an alternative course, i f  their preferred course was not available, would ba 
to lay an informztion a~sinst the Christchurch City Council in the Children's Court. 

I have no difficulty in believing Mr Gray's evidence that he now finds it difficult 
to recreate the feeling of concern that he was experiencing by this stage. 

Mr Gray, desplte his qualms, surrendered after securing a day's grace. An 

arrangement was rnzde to formalise the matkr the following morning by means of an 
exchange of Istters. At a shon meeting that may have lasted only five minutes, Mr 
Beda Cooper, Deputy Manager (South Island Operations) of the Ministry of 
Educalion handed Mr Gray a letter of suspension; M; Gray in turn handed him a 
letter saying that tha council had no representations to make concerning 
cancellation; whereupon Mr Cooper gave Mr Gray a further letter cancelling the 

licence. In the afternoon of 3 September Mr Gray notified the raspective unions and 



the creche supervisor that an urgent staff meeting would be held at 5.30 that 

evening, 

Mr Lawson protested a t  that staff meeting that the way Mr Gray has 
proceeding was contrary to the collective employment contract binding on tho 

council. Mr Gray conceded in evidence (but not at the time) t h a t  he was mistaken in 
not giving prelimtnary notice of a redundancy situation to the union but he believed 
that he was prevented from doing so, and from answering any of t h e  questions put :o 
him at the meeting or from giving any more accumte information than he did, 
because he had ear!ie: been sworn to secrecy by the police. - 

Later that  evening Mr Gray telephoned Mr Lawson and said that he had given 

further thought to the latter's argument that Mr Gray had not complied wlih fhe 
redundancy provisions in the collective employment contract. Mr Gray said that 
upon ref!ecticn he agreed that Mr Lawson's was the better view, and undertook to 
issue an amended notice first thing the following day. H e  promised that it would 
specifically say that  redeployment andor relocation was being considered. This he 
duly dld. The dlsmissals were replzced by a suspension on pay for two weeks. At 

the saxe t ime Mr Gray also wrote to the two unions concerned formally giving notice 
of an impending redundancy situation. This specified that all the staff employed a t  
the Civic Childcare Centre were surplus, and that the surplus needed to be 
discharged within two weeks from 4 September 1992 As a result of lunher 
discussions, Mr Gray issued yet another amended notice on 7 September ! 9 2 .  

This extended the suspnsion on leave with pay until 22 October 1992. 

The emp!oyrnent of the staff did come to an end on 22 October 1992 when the 
employees were dismissed tor the stated reason of redundancy. Redundancy 
payments were made under the collective employment contract but in the certain 
knowledge that the aismissals would be challenged, Mr Oray agreed tha t  the 

p a y m s c t  made to them need not be accepted as full and final settlement but only on 
account. During the intervenifig period two members of the staff were redeployed to 
~ositicns in other d9paftm€~nt6 of the council - these positions carry appraximztely 
equal pay but are not concerned with the child cafe functlcn. 

It is common ground that the attempt to dismiss the employees on 3 
September 1992 for redundancy by means of paying them four weeits' wages in lieu 

of notice was a breach of the collective employment contract. As the ful! Court of 
t h i s  Court made clear in Unkovich v Air NZ Ltd [l9931 1 ERN2 526 to proceed in this 
way. that is by truncat ing t h e  employment abruptly by a resort to a payment 
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purportedly in lieu of notice where there exists a contractual scheme for dealing 
quite differenily with redundancies, is both a bleach of conaact and a breach of the 
wider duty of trust, confidence, and fairness lying upon an employer in such 

circurnstznces. The corrective action taken by Mr Gray is available in mitigation but 

could not undo the damage done by his revelations to the staff, to parents and to the 

world at large (by means of media release) on 3 September. Except to a limited and 
artlflclal extent, tho:se revelations ruled out the possibilily of any real attempt to place 

the employees elsewhere in the cauncil's workforce. 

At the heart of this case is the whether Mr Gray handed in the licence 
because of a business decision no l0ng9r to operate the creche, or whether he did 

so as a means to the end of dismissing employees who were suspected of a grave 
dereliction of duty of which, however, he had no evidence. The respondent faces 
the problem that confronted the employer in the famous case of MarJbor~ugh 
Harbour Board v GouMen 119851 2 NZLR 378 where, although the employer had a 
number of complaints against their employee, it decided to take what was perceived 
to be the safer course of dismissing him by the period of notice specifiad in his 
cormact. Tne Court of Appeal held that the employcr could not shelter behind the 

cantractual provision when its real'reason was dissatisfaction with the employee as 
to his discharge of Ris dulles into which it-had not properly inquired. Similarly in the 

present case, the council made no inquiry at all, and it has mainkined stoutly 
throughout that it did not receive any allegation or cornpiant about any employee. It 
is true that  the allegation was directed at the employees of the creche generally, and 

that t h ~ !  complaint was unspecific as 10 date, place, and circumstances. However, 
the number of employees was small - I 1 excluding the cleaners, 13 including them - 

and the nature of the allegations was reasonably specific, and it was plainly their 
commission currentb that was alleged. I do not see how the respondent can say 

that it had received no complaint within the meaning of the contract. It had plainly 
recelved a very serlous and a very pointed complaint. 

Pdr Gray pointed not only to the rlsk l@ the children but ro The criticism that the 
council might sustain if he refused to heed the police warnings and they turned out 

to be prophetic. However, Mr Gray had absokltely nothlng to go on except the word 
of two police officers and Ministry and departmental oificials that they were satisfied. 

As a body of jurisprudence shows, it was 10r him tc be satisfied of the facts before 
taking a step that could and did dastroy the lives and the careers of council 

employees. He was not entitled to substitute the opinion of a police officer for the 
council's own enquiries and assessment: Wellington C!erical Workers lUOW v 

Andersor; & Son 119791 ACJ 333 is an early specimen of a line of cases to tnis 



effect. In the two years and six months since, nothing has emerged to show that any 

of the applicants was guilty of any untoward actlvlty towaras any chlld, let alone that 

such activity was occurring in 1992. 

On those facts, I hold the dismissal on 3 September 1 Q32 of the 13 applicants 

to have been unjustifiable for two reasons, eithcr of which is sufficient to lead to this 
conclusion on its own. The first reason is that the council has not discharged the 

burden of proving that redundancy, and not untested suspicion of serious 

misconduct, was the true reason for the dismissal. The second is that even if 
redundancy had been the dominant reason, the council was not entitled to move at 
once to dismissal in disregard of its contractual obilgations In the event of 

reduridancies arising: Lt'nkoich. 

A month eher the closure of the creche, the police arrested the four first 

applicants. They were acquittted without having to stand trial but oniy after a most 
harrowing experience. They were charged with repulsive crimes against small 

children and, to mzke matters worse, if possible, they were charged jointly with Eilis 

and wlrh each other. The prelirninzry hearing lasted some 12 weeks and cost the 

applicants their life's savings. As was well said in Weliingim Clerical Workers IUOW 
v Andsrson & Son the Court is "unable ro hol@ ?ha? rhe activities of the police, 
whether they are jushfiably ctificised or not, can be inflicted upon the respondsnt" - at 

any rats where, as here, the respondent has not provided the lnsplratlon for the 

prosscution. However, there is something in the appiicants' complaint that the poiiw 

may h ~ v e  been more circumspsct if the council had not abandoned its employees. 

The other members of the staff of the creclie, those who were not prosecuted, had 

experiences almost as bad, bu: again not all that they experienced can be laid at the 
counsil's door. Tt;e colincil IS, however, answerable for the lcss of remuneration, 

!oss cf employment and career, and for the distress occasioned by its actions. It is 
also respoLsibIe ;or the branding of the applicants as child molesters by the 

council's poor handling of the situation. Each grievant must be considered 

separately, bul one or two geoeral observations need to be made. 

First, there is no sum of money that can compensate the applicants for all the 
horrendous consequances of thcir dismissals. Next, there is no suggestion by t h e  

council that  any of the applicants ever did anything culpable Such as to requlre the 
remedies to be reduced on amount of the applicants' conduct. Thirdly, the councii is 

entitled to credit for the payrnents made on account and for its offer, whether taken 
up or not, to pay for cocnselling, and for its expressions of regret, however belated. 

In two cases, there has been redeployment and no income loss (but this conclusion 
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is without prejudice to other current discussions about the correct calculation or 

status of these applicants' current wages). The parties seemed to have difficulty in 
arriving at precise figures of earnings and final payments. I do not propose to be 
drawn into making arithmetical calculations exced in the last resort, i f  the parties 
canpot agree. 1 will just state the principle appliceble to each calculation. Whatever 

the applicants were paid by way of pay in lieu of notice and compensation for 

redundancy rnusr be ascertained and deducted from the figures below. Fourthly, FAr 
Gray said that he lishned to their evidence with accumulating sadness. That is  an 
astute and a sensitive abservaIion. All that the Court can do at the end  of the day: 
by tempering compsnsation with moderation, is to hit upon figures that will go some 

way towards recognising without belittling the justice of the applicants' grievances. A 
feature of this case fcr several applicants is  the l o s ,  as a result of their personal 

grievances, of the investments they had m ~ d e  in careers for which they had trained 

and which they had practised for several years. The Court cat1 value that toss in 
only the most general way. In making my assessment of lost income, l have taken 

into account in a broad way earnings from other sources since dismissal, so no 

further deduction on :hat account needs to be made. 

In awarding remedies, I find it logical to approach gradually and to start with 

the two pafi-time cleaners because they w~ll be at the lower end of the scale or In fhe 
lowest of several broad bands of hurt sustained- The general perception correctly 

was that as after hours cleaners they had no cordact w i h  the children. No mud 

should stick to them. That is why I did not prohibit publication of their names. Miss 

D. Kemp is a uaikersity student. She worked 1% hours daily, receiving $72 per 
week I: made the difference Setween being comfortable and being in debt. She 

was at the rneetirig and was upset by the abrupt loss of her job which she had held 
for over five years and has 9een unable to replace. I award her loss of income for 

two years and compensatian for distress $6,000. For ..,. . . , . ., ,,, the cleaning job 

was secondary employment. He earned $60 per week. The money meanr a lot to 

him, especially as his main employment was seasonal. He hoped to keep his job 
~ n i i l  retirement age - then another nine years away, but he t?ad unspecified Injury 
problems. He was not at the meeting, so the blow was delivered more scftly to him. 

I award him loss cf income for two years, compensation for distress $2,5CC). 

Next I come to :be two employees who, zfter being initially dismissed, were 
redeployed by the council. They have suffered no major loss of income so far but 

each has lost a career for vvhich she trained. The applicant named as third applicant 

in the proceedings run by counsel had devoted nine years to child care training and 

work. It was her preferred source of employment. She was employed full time at the 



creche in the nursery end. She was at the meeting and after Mr Gray's 
announcement went Into deep shock. Later She felt a pnyslcal paln or withdrawal 

from the children. Although a mother, she now avoids contact with other people's 

children. Others had similar or worse experiences and I will not in t h i s  interim 
jcdgment go through all this material. l award her for loss of career $10,000, for 
distress $15.000. The total is $25,000. Mr Lawson's client is highly enough 
qualified to be a supervisor of a childcare centre, yet she is unemployable in the 

profession of her choice. She has never besrr interviewed by or spoken to by 
anyone from the council about participation or knowledge of child abuse at the 
creche, yet it is no exaggeration to say that she has been persecuted as if personally 
guiity. TDe councit is not responsible for all the cowardly acrs committed against her ,  

but only for lending itself to an act that gave credence to suspicions for which there 

.is no foundation. She Is entitled to $10,OClO for loss of career and $20,000 for 
humiliation and distress, making in a11 $30,000. There will now be, in the interesks of 
justice, an order prohibiting the publication in any report of this case or of ih i s  

judgment, of the names of the two applicants dealt with in this paragraph, or of any 

details likely to lead tc their identification. Fuller reasons for this order will be given 
In the final judgment. 

l come now to the five second applicants. l also make orders prohibiting 
publication of their names and identifying circurnstancss. I will deal with their 

position by rsfarr~ng to the order in which they appear In the sraternent of claim. 

The first rimed of the second applicanrs shared a job with tne last flamed of 
them. She had been professionally in child care since 1977. She had been at the 

civic creche :or 10M years when the end came. She had every reasor: to expect to 
continue there indefinitely. As the council opereted other creches, l think it 

reasonable to ward her four years' loss of income (see Horsburgh v NZ Meat 
Processors IUOW [l9881 1 NZLR 898, zt TOO). She should also receive 

cornpensatior! of $5,000 for the loss of career, and $25.000 for distress and 
humlllatlon, the evidence of which Is strong. The woman with whom she shared her 
job qualified as a Kar;tane nurse all of 30 years ago. After a career as a full time 

mother she returned to the work force In 1981. She had been employed by the 
council for 12 years when dismissed. She was present at the 3 September meeting. 

Later her house was searched by the police and she was taken away to the police 
station for questianing. She was not charged with anything. The whole episode has 

had a profound effect on her personality. I &ward her four years loss 08 

remuneration, plus a further-$30,000 like her co-worker. 
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The second named of the second applicants is in a specid category. She is 

energetic and young enough to make things happen for herself. Her loss of Income 
was the equiva!ent of a yeaf s earnings on her part-time basis and this I award, but 
she still feels keenly the loss of her chosen career and of an outlet for teaching 
Maori language or protocol - she was in charge of the taha Maori programme at the 

creche - and she has been the butt of bizarre allegations and victimisalion, including 
exclusion from activities at her child's school at the request of some other parents. 

She walked in fear of arrest and loss of her own children. She is entitled at her age 
to a more substantial award than other part timers for loss of career, and a suitable 
recognition of her suffering. I award $8,000 and $25,000 under these heads. 

The two remaining second applicants were also par.t time employees. One 

had only returned from overseas in 1992. She felt lumped in with people with wnom 
she had had r,othing to do in prior years and felt that she was suspected by 

association. She is entitled to three yeais' loss of income, $5,000 for loss of meer 
(she is likely to end up in a similar line of wofk or the amount would have been 

greater), and $15,000 for disfrfia. The other was well qualified and a part-time 
worker earnlng $1 1,000 or so. She has found the experience devastating; she feels 

that she has been condemned unheard of being an unfit caregiver and. by 

implication, an unfit mother. She wnslders fhat the councll obilterated her chosen 

profession with a stroke of the pen. She has found herself to be unemployable. She 
was an established employee of the creche. I award her three years' income loss, 
$5,000 for loss of career, and $20,000 for her considerable humiliation and distress. 

This brings me to the first applicants. They were the most senior employees. 
They were all charged by the pOllCe. I look at their pasition as it was after dismissal 

but before arrest, and look prospectively from that point, but take into aaaunt 

subsequent evidence of losses where the  wait-and-see approach is justlfled. Slnce 

the seconc! applicants who were not prosecuted have fared no better, it is not 

possible to infer that the prosecution caused the difficulties in obtaining employment 
but it zdded to the anguish. However, the damage of the dismissal had been done 

before the arrests. The applicant Davidson was the supervisor of the creche. She 
had the most contact with council managers and the greatest expectations of being 

treated with trust and confidence. The council owed it her loyalty. Instead, it treated 
her as if she were a criminal. The effect on her has been almost indescribable, 
extending to death threats (the council is not responsible for these). l award her lcss 
of income for four years, cornpensadon for the loss of her career at $20,000 and 
distress at $30,000. EAatie Keys was the Assistant Supervisor, having worked in the 
creche since 1985. Agaln, she can be taken to have lost lour years' pay and to be 



entitled to recover this and compensation for loss of career $10,MX), and for distress 

of $25,000. 1 have taken Into account the eflect on her posltlon In her community. 

The applicant Buckingham sustained four years' loss of income and appalling 

social consequences, for which she should be compensated in the sum of $20,000. 

The applicant Gillespie was the senior childcare worker, although part time. She 
was the number tbree. She has been subjected to uncivilised confrontations in 

public, and has suffered a breakdown in her health. She should get four years' wage 
reirnbursemenf, plus $1 0,000 for loss of career, and $20,000 for distress.. 

The four first applicants claim to be reimbursed the costs of their defence in 

the criminal proceedings over and above legal aid. These costs were established as 

follows: 

G Davidson $24,428.58 
J.Buckingham 27,928.58 

D.Gillespie 14,693.22 
M.Keyes 22.428.58 

TOTAL $89478.96 

The clsim to reimbursement is made in two alternative ways, either as a loss 
of benefit attributable to the personal grievances, or as a ~0nt rac t~a l  entitlement 

irnder a n  Indernniy ciause in the contract. The clause is clumsily drawn but its intent 

is clear G(: if 1 2117 wrong and the applicants cannot come home under the contrzct, 
they  must succeed under loss sf ber?efit as it is inconceivable that a "good employer" 

would not stand behind loyal employees in their hour of need when their conduct in 
[he course of their work in the council's behalf is called into questicn before a Court. 

f have given full weight to MS Applcyard's ingenious argcrnent that the indemnity is 
only for lawful acts that the employer has aulhorised, and the employee has done at 

the employer's behest out of duty. There could be no duty to commit criminal acts 

but, more rekvantly on MS A.ppleyardls analysis, no obllgatlon to Indemnify when t h e  
employee has cot committed the act charged. That is tao oarrow a view. The acts 

done in the course of duty, and with the council's authority !n relatlon to the child the 

subject of the charge, was to be a caregivar to that child. It is tile alleged manner in 

which that duty .was discharged that was the subject of a n  unproved complaint. The 
council should make good the cost of the defence. It wou!d have b e e n  otherwise i f  

the criminal prosecution had succeeded. t resewe for further argument the question 
of the form that  this aspect .of the judgment should take - a declaration or a money 

judgment, I know that costs are sought. The appiicants are entitled to costs. As 
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usual I will receive a memorandum from counsel for the twelve applicants, and the 
advocate for the remaining appllcanr, to be rollowed 21 days later by a memorandum 

from counvel for the respondent. Counsel may wish to ernba& on this process while 
my fuller judgment is awaited and to endeavour to agree calculations. I reserve also 
any question thet may be unresolved under paragraph (d) of the prayer for relief. 

l am conscious that the total amount that the council is required by the terms 

of this judgment to pay is formidable. However, this judgment settles no fewer than 
13 personal grlevsnces and the amounts that  have been awarded to individuals is 

commensurate with the serious injustice done them for which the council - alone is 
responsible. I have applied the same prificlples as in TmHer v Telewrn Corporation 
[l9931 2 ERNZ 935 to the assessment of cornpensation except that, because of the 
greater lapse of time since the dismissals, I am able to assess more accurately the 

lasses sustained and likely to be ss. 
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