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Mr Peter Hugh McGregor Ellis, through his Counsel, Mrs Judith Ablett
Kerr QC makes the following submissions to Rt Hon Sir Thomas
Eichelbaum:

The Task At Hand

1. On 10 March 2000 the Minister of Justice, the Hon Mr Phil Goff
advised that there would be a Ministerial Inquiry into the Peter El
case.

2. The Minister of Justice appointed the Rt Hon

Eichelbaum to inquire into the matters set out i ms
Reference. %

3. The purpose of the Inquiry was to examme

"matters which may be relevant to ent -f re ablllty of
evidence given by the children wh edthe c 1 civic créche
to'repo

against Peter Hugh McGregor Ellis

such matters which give ts abo ‘ ssessment of the
children's evidence to an extent w. would render the convictions of Peter
Hugh McGregor Ellis un! 3 of a pardon."

4. The ambit of th gatio ged by the Inquiry was

determined as §§l
FII‘S w the memoranda listed in the schedule and;

ntxfy es, practices and procedures currently accepted
mterr@&gﬁ s best practice for investigating mass allegation
buses and interviewing children in these cases; and

1
(ii) dentl any risks associated with a failure to adhere to best
ce (Task One).
@dule contained the following reports and memoranda:

Report of the Inquiry into Child Abuse in Cleveland 1987;

Report of the Inquiry into the Removal of Children from Orkney

Isles in February 1991;
3. The 1992 Memorandum of Good Practice (England);
4. The Joint New Zealand Children and Young Persons Service and

Police Operating Guidelines of March 1997;
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5. The Final Report of the Royal Commissions into the New South
Wales Police Service of May 1997;

6. Law Commission. Total Recall? The Reliability of Witness
Testimony. A Consultation Paper (July 1999); and

7. Analysis of Child Molestation Issues Report No. 7, A Report by the
1993/ 4 San Diego County Grand Jury, June 1, 1994.

(b) Secondly, on the basis of the evidence given at both the depositions and the @

trial, assess whether the investigation into the events at the Christchur
civic creche case [sic] and the interviews of children were conducted 1
accordance with best practice as now understood (Task Two).

(c) Thirdly, if you conclude that the interviews were not conduc f
accordance with best practice, identify the nature and ext 1sks

which arise, which might affect the assessment of the bility of t

children's evidence. In conducting this task you are not#% attribtite
<§)ﬂ inter
3 tech%

or apportion blame to particular individuals who unde
The focus of the task is on the evaluation of sy;
their impact on the children (Task Three).
For the purpose of the assessment and conclusions,gf these tasks, you
evaluate opinions from at least two internation. i >

T sgek and

rt5(jf possible

with experience in mass allegation chil apuse) on ver there are

features of the investigation and/or interv% he chin e basis of the

evidence at depositions and trial) whi ve affecte -@ reliability of the
impac

children's evidence, and if so, their

5. Counsel respectfully submiits that inqui and assessment of the

best practice methods Ohin i ass allegation cases, together
with an examinati : adopted in the Ellis case,
including h re>interviewed (by parents, family

members,poli i rkers’and Department of Social Welfare
interviey % i grave concerns as to the reliability of
thecevidence upo he convictions against Mr Ellis are based

convic uld be set aside.

<
N
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OVERVIEW OF SUBMISSIONS

6. The Referral effectively sets the Inquiry three tasks, namely:

Task One : (1) Identification of a Best Practice Protocol by
reference to Schedule A;
(2) Identification of risks associated with failure to @\]
adhere to best practice. Nl

Task Two: Using evidence given at depositions and trial; ‘;%s
en

whether investigation and interviews of

met best practice protocol; % @
Task Three:  Identifying nature and extent @s&hicl&@
s ev

relation to reliability of children' den

7. The Inquiry is required to focus yst techniques

adopted then and their impact o Hildrer than focusing
on the attribution of blame t ari 0 uals who undertook
the interviews. @ @

8. The submissions é@ of are set out in three parts in
line with the wit@ he Inquiry is charged.

TASK ONE : \g 71 n of a Best Practice Protocol and

ification of risks associated with failure to

(VOLUME @ :
dhetre to such practice.
o

%Paras 1- %ysoduction
@ P 44 Overview of the Reports and Memoranda in Schedule

A of the Referral

(@)  The Report of the Inquiry into Child Abuse in
Cleveland 1987

(b)  The Report of the Inquiry into the Removal of
Children from Orkney in February 1991

(c) The Memorandum of Good Practice (UK) 1992
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Paras 44

(d) NZ Guidelines (1997)
(e)  The Royal Commission into the NSW Police
Service (The Wood Report)
(f) Law Commission Paper
Total Recall? The Reliability of Witness
Testimony : A Consultation Paper July 1999
(8  Analysis of Child Molestation Issues Report No. @

7 A Report by the 1993/4 San Diego County
Grand Jury June 1, 1994.

Identification of a Best Practice Protocol of
Non-Compliance x
Fundamental premises undemi%@st P{a/@@
Protocol x @
Premise 1- with app %are ta
investigating / interviewing>.Childrfef;,€ven young

children, are cap curafg

ator and interviewers must

>

b%‘ ‘ ?@Idwn can have difficulty
% ishi »as fantasy.

Q femi € interviewer must have regard to the
§§ c : nd limitations of the memory systems.
remise 4 - The interviewer must consider the
@ guage capabilities of children.

Para 45

Premise 5- Accounts by children of past events can be
contaminated producing inaccurate reports.

Premise 6 - Delay is detrimental to reliability.

Appropriate Procedure for the Investigation and
Interviews of Children in Child Sexual Abuse Cases in
a Mass Allegation Context
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S N

Interviewer bias unacceptable;

Interviewer should not selectively reinforce;
Alternative hypothesis must be put;

Children do lie;

"No information” from child acceptable

proposition; C
Interviews should not be confirmatory;
Duty to clarify responses; %
Social Influence: - the effect of; %
Interviewing cues:- the dangers;

Social Rules: - the effects of; @ @
Authority figures:- the dange @
Demonising the suspect - thedangers; &

Child's reactions to be momt

< /
Non-verbal cues:- n r aware ,
Interviewers a protocol
scripts;
erf

Interview

Parent

Pa dre bad rep

iques should be based on:

@ %Open ended and supporting free recall;
Closed questions not acceptable;

(iii) Free recall account that contains detail
requires considerable scrutiny;

(iv) Repeat questions need reason explained
for repetition;

(v)  Suggestive questions to be avoided;

(vi) Child to be instructed re misinformation
they may have received;

(vii) No invitation to speculate;

(viii) One interview only;

(ix) Interviews must be recorded;
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(x)  Therapy and evidence gathering not to be
in tandem;

(xi) Interviews must be planned;

(xii) Interview no longer than 1 hour;

(xiii) Children should not be interviewed or
questioned prior to specialist interview;

(xiv) Delay compromises reliability; Q\

(xv) Children should be instructed in "do U

know";

(xvi) Children given right to quest
correct; %
(xvii) Children to be traine '@ervie@
procedure; @
(xviii) Props are undesiregl}l% ék
(xix) Anatomical dolls are u esir

(xx) Child not to %ﬁomed rview;
Q
Contamination & Co ces %
20. Combi of ive  interviewing

ore d than a single factor -

i ect;
annot be undone;

t wvalidate an account - even

ate tainted accounts;

@ L@om Other Studies on Mass Allegation
% &@2? The methodology of investigation in mass
@ @ allegation cases has to be correct.

y 24. The effect of the publicity surrounding such
allegations is not to be underestimated.
25.  Children’s accounts of events naturally contain
an element of fantasy and fiction.

26. Fantasy and fiction elements may become
incorporated into accounts of actual events.
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27. A reconstituted false memory can be believed by
a child and a child can seem persuasive in the
genuineness of the memory.

28.  Children have limited cognitive capacity.

29. Children do not begin to understand abstract
concepts such as truth until they are aged about

accurate information from a child.

10 or 11 years. Q
30. Free Recall is the best method of obtainh%

31. Children are capable of telling stori
topics of child abuse and do confo

t's
interests. @
32. To minimise the possibility %ﬂ 's a
being contaminated the ?fa\ngl f t%f
of, “the

should not question, or speak> in
child about the alle

33. Children sho be viewed in
specialist interviewing and ination centres;

34. The inte@ ho a very general
outlin allegatio d should not be
pr ith all @ls of the allegation.

35. @ d sﬁ@mt be subjected to repeated
inferviewing,

interviewers.
@ B@e interviewing process should commence as
y soon as there is a serious concern about the child
and before the child is affected by talk and stress

@@ within the family.

39. An adults preconception of events, if

transmitted to the children, can impact on the
reliability of the accounts given by children.

40. The objectivity and impartiality of the
investigator is critical.

41.  Children are curious about sexual matters and
their normal play and humour can include
sexual content.
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42.  Children are most open to suggestion and are
very conforming to parental suggestion.

43.  Well meaning but inappropriate involvement
of parents in passing on information can
compromise an investigation.

44. Children should not be interviewed or
questioned, either by police or parents, in the
company of one another.

45. Critical attention should be given to sig
discrepancies in various versions %

children in mass allegation cases.

46. Counsellors ought not to be @
investigation process, and @
bizarre behaviour is all
information must be estlone

47. The police and pro S must pe ciently
objective to ap g%bl ce of the
young chlldren% ro %

48. Sensation c1ty ease parental

anxie e investigation of

ma ions of a

49. st provide the defence with

e disclosure of all relevant

atters) 4 ing materials which indicate
% discre ies or weaknesses in the prosecution

@ ons made.
50. shgahons of mass allegations of abuse

quickly escalate out of control, it is imperative
that the investigation of these cases is strictly

@ planned and controlled.

@ Investigators of mass allegation cases need be
aware of the experiences of other jurisdictions

with mass allegation cases, to be aware that this

is not a new phenomena and to objectively

consider all possible reasons for the allegations.

52. The reference to "lists" of indicators of "signs'" or
"symptoms" of abuse is risky. Such "lists" are
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capable of being misused in the hands of
inexperienced persons.

53. In mass allegation cases a prosecution should
only be initiated if the prosecution can exclude
the possibility of contamination of the children's
accounts of past events.

54. The investigator in a mass allegation case must@

be aware that the actual incidence of mass abu
cases is minimal, and that the
contamination is the main source of s %
allegations being made. @
55. It must not be assumed that a jan)/tr

in best practice interviewin

complied with the best ti

their interactions with. childret.
56. Questioning that c the s uence

elements prese Mc in-case produce
more false tio suggestive
interview .
Paras 46-50 Conclusi K ONE
TASK TWO : Usi nce gi depositions and trial, to assess
PART 1 h invest and interviews of the children
(VOLUME 3) @Est pr tocol
Par Intro 0/> emarks
Ove of failures of the investigation to meet the
st practice protocol:
@ Christchurch 1991 -  the  atmosphere
@ investigators should have been aware of;

(ii)  Time Line of the Investigation;
Paras 29-44 The Role of Detective Eade

Paras 45-72 The Role of the Specialist Services Unit (D.S.W.)
(i) Investigative Not Therapeutic;
(ii) Providers of Behaviour Characteristics at:
(a) 2nd December 1991 meeting;
(b) Paul Holmes Show 23 March 1992;
(0 Knox Hall Meeting 31 March 1992;
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(d) Creche Investigation Form;

(e) Discussions Prior to Interviews;

(f)  Support Groups;

(g)  Spreading of Allegations;

(h) Sharing of Allegations Between S.5.U.

and Police;

Paras 73-83 The Role of the Mothers
Paras 84-90 Knowledge of Risks of Contamination by Investigato Q
Paras 91-92  The Role of the Monitor %
Paras 93-95 Use of Contaminated Material %
Paras 96-98 Use of Children's Allegations
Paras 99-102 Counsel's Attempts at Trial to Elicit Co

Paras 103-124 The Failure to Make Full Dlsclosur @i
Fade'

(i)  The Non-Disclosure of %
Approaches to a Mother;

(ii) The Non-Disclosur ocumen
(a 19 March .1 ohc orm;
12 Augus Not reche Enquiry

M

(iii) The Nen- los @hotographs (the
' ﬂ@ hotogr

n Di e of Photographs (the "SRA

: iews and Their Failure to Meet

Paras 125-13(%P he
@j yoduetory Remarks

}:A;g\l( T : % Analysis of the Interviews of the Six Conviction
1

ildren
(VOLU

§> TASK THREE: Identifying nature and extent of risks which arise in
(VOLUME 5) relation to reliability of children's evidence.

Paras 1-3 Introductory Remarks

Para 4 The nature of the contamination
Paras 5-10  The Expert Opinion as to Risk
Paras 11-17 Conclusion
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